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V.
| SOBEL BERRY, ET AL.,
Def endant s.
MEMORANDUM

EDUARDO C. ROBRENO, J. SEPTEMBER 15, 2000

. | NTRODUCTI ON

In this case, the court is called upon to interpret two
(2) statutes designed to cover consuner credit transactions in
the context of an attorney-client relationship. The plaintiffs,
Harold C. Riethman and Vicki A Hagel, husband and wife
(“plaintiffs”), brought this action against the defendants,
| sobel Berry, David Culp, and Berry and Culp, P.C (collectively
“defendants”), two (2) attorneys and their law firm alleging
violations of the Equal Credit Opportunity Act (“ECQA"), 15
US CA 81691 et seq. and the Truth In Lending Act (“TILA"), 15
U S. C A 81601 et seq. and asserting various state |aw cl ai ns.
TILAis a disclosure statute prinmarily designed to ensure that a
potential debtor is provided with all pertinent information. On
t he ot her hand, ECOA is an anti-discrimnation statute which
prohibits creditors fromdiscrimnating in the extension of

credit.



Plaintiffs allege that defendants viol ated ECOA by
requiring plaintiff Hagel to co-sign a fee agreenment which
plaintiff Ri ethman had al ready signed without first determ ning
that plaintiff R ethman was unable to conply with the terns of
the fee agreenent. Plaintiffs allege that defendants viol ated

TILA by, inter alia, inposing an interest charge on unpaid | egal

fees w thout providing acconpanying disclosures required by TILA
At the conpletion of discovery, defendants filed a notion for
partial summary judgnent on plaintiffs’ ECOA and TILA clains.
Because defendants are not “creditors” subject to either ECOA or

TI LA, defendants’ notion wll be granted.

1. FACTS

The following facts are uncontested or viewed in the
light nost favorable to plaintiffs. Beginning in February, 1995,
def endants provided |l egal representation to plaintiff R ethman in
both divorce litigation and a resulting child custody dispute.
According to a fee agreenent dated February 20, 1995 (“the 1995
agreenent”), defendants were to bill plaintiff R ethman on a
mont hly basis, and plaintiff R ethman was required to pay al
outstanding bills in full within thirty (30) days. In My, 1998,
prior to resolution of his custody dispute, plaintiff Ri ethman
becane financially unable to conply with the ternms of the 1995

agreenent. At the request of plaintiff R ethnman, defendants



agreed to nodify the 1995 agreenent to create a paynent plan for
plaintiff Riethman (“the 1998 agreenent”). Under the 1998
agreenent, plaintiff R ethman was required to nake an initial
paynent of $1,000.00 and nonthly paynments of at |east $500.00
until his outstanding balance was paid in full. The 1998
agreenent al so i nposed an interest charge of 18% “per annuni on
any unpaid balance. Initially, only plaintiff Ri ethman signed
the 1998 agreenent. Later, upon defendants’ request, plaintiff
Hagel al so co-signed the 1998 agreenent.

I n Septenber, 1998, during plaintiff R ethman’ s custody
trial, plaintiffs received a bill from defendants in an anount
exceedi ng $26, 000. 00 for services rendered in connection with one
day of the custody trial. According to plaintiffs, defendants
had previously estimated that the cost for the entire custody
trial would be approximately $13,000.00. Plaintiff Riethman, in
turn, requested that defendants reduce their $26,000.00 bill.

Def endants declined and refused to performfurther services for
plaintiff Riethman until they were paid in full. Plaintiffs
responded by initiating this lawsuit.

Plaintiffs claimthat by requiring plaintiff Hagel to
co-sign the 1998 agreenent w thout first determ ning that
plaintiff R ethman was unable to conply with the terms of the
1998 agreenent, defendants discrimnated against plaintiff

Ri et hman based upon his marital status in the extension of



credit, in violation of ECOA. Plaintiffs also contend that
defendants violated TILA by including a finance charge in the
1998 agreenent without providing the requisite TILA disclosures.
Under TILA a creditor who inposes a finance charge on the
extension of credit nust provide the debtor with certain
i nformati on about the finance charge. According to plaintiffs,
the interest charge contained in the 1998 agreenent is a finance
charge under TILA which is not acconpani ed by the required
di scl osures.

In response to plaintiffs’ clains, defendants sinply
argue that they do not “regularly” extend “credit” to their
clients, and therefore, they are not “creditors” subject to

ei ther ECOA or TI LA

[11. LEGAL STANDARD

Summary judgnent is appropriate if the noving party can
“show that there is no genuine issue as to any material fact and
the noving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv. P. 56(c). Were the novant is the party bearing the

burden of proof at trial, it nust cone forward with evidence

entitling it to a directed verdict. Paranpunt Aviation Corp. v.

Augusta, 178 F.3d 132, 146 (3d Gr. 1999), cert. denied, 120 S

Ct. 188 (1999). When ruling on a notion for sunmary judgment,

the court nust view the evidence in the |ight nost favorable to



t he non- novant. See Matsushita Elec. Indus. Co., Ltd. v. Zenith

Radio Corp., 475 U. S. 574, 587, 106 S. C. 1348 (1986). The

court nust accept the non-novant's version of the facts as true,

and resolve conflicts in the non-novant's favor. See Big Apple

BMN Inc. v. BMNof N Aner., Inc., 974 F.2d 1358, 1363 (3d Gr.

1992), cert. denied, 507 U S. 912, 113 S. C. 1262 (1993).

The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact. See

Celotex Corp. v. Catrett, 477 U S. 317, 322-23, 106 S. C. 2548

(1986). Once the novant has done so, however, the non-noving

party cannot rest on its pleadings. See Fed. R Cv. P. 56(e).
Rat her, the non-novant nust then “make a showi ng sufficient to
establish the existence of every elenent essential to his case,

based on the affidavits or by depositions and adm ssions on

file.” Harter v. GAF Corp., 967 F.2d 846, 852 (3d Gr. 1992);

see also Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255, 106

S. Ct. 2505 (1986).

| V. ANALYSI S

The issue of whether defendants are “creditors” subject
to ECOA and TILA requires the court to inquire into defendants’
customary billing practices. Plaintiffs point to fee agreenents
(“the fee agreenments”) covering a two (2) year period for several

of defendants’ present and former clients which require al



outstanding bills to be paid in full either imediately or wwthin
thirty (30) days. The fee agreenents, however, provide that an
interest charge will be inposed on any unpai d bal ance.

Plaintiffs also point to billing invoices which indicate that for
five (5 clients out of a group of ten (10), defendants continued
to perform| egal services on behalf of those clients even after
they had not paid their bills in full when due.! The fee
agreenents and billing information, according to plaintiffs,
establish that defendants are “creditors” under ECOA and TI LA

A Plaintiffs’ ECOA daim

ECOA “was enacted to protect consuners from

discrimnation by financial institutions.” Mdlantic National

Bank v. Hansen, 48 F.3d 693, 699 (3d Cr. 1995).2 Under ECQOA,

“I't shall be unlawful for any creditor to discrimnate against
any applicant, wth respect to any aspect of a credit transaction

on the basis of . . . marital status.” 15 U S.C A

1. The fee agreenents and billing information were produced
during limted discovery permtted by the court on plaintiffs’
ECOA and TILA clainms. See Doc. Nos. 18, 30, and 32. The court
limted plaintiffs’ access to defendants’ billing invoices to a
random sanpl e of ten (10) clients.

2. In ECOA Congress directed the Board of Governors of the
Federal Reserve System (“the Board”) to create regul ations

i mpl enenting the purposes of ECOA. See Silverman v. Eastrich
Multiple Investor Fund, L.P., 51 F.3d 28, 30 (3d G r. 1995);
Hansen, 48 F.3d at 699; 15 U S.C A 81691b(a)(1) (“The Board
shall prescribe regulations to carry out the purposes of this
subchapter.”). Pursuant to its authority under ECOA, the Board
created a series of regulations designed to inplenent ECOA called
Regul ation B




81691(a)(1). A “creditor” is “any person who regul arly extends,
renews, or continues credit; any person who regularly arranges
for the extension, renewal, or continuation of credit. . . .” 15
U S. C A 81691a(e).® Under ECOA, “credit” is “the right granted
by a creditor to a debtor to defer paynent of debt or to incur
debt and defer its paynent or to purchase property or services
and defer paynent thereof.” 15 U S.C A 81691a(d).*

Thus, the issue presented is whether defendants
“regularly” grant their clients the right “to defer paynent of
debt or to incur debt and defer its paynent or to purchase
property or services and defer paynent thereof.” 15 U S. C A
§1691a(d); see also 12 C.F.R §202.2(j).

The sine qua non of “credit” under ECOA is a right held

by the debtor to defer paynent of existing debt or to incur
future debt and defer its paynent. See 15 U S.C A 8169la(d);
see also 12 C.F. R 8202.2(j)(enphasis added). In other words, it
is insufficient to trigger ECOA coverage to show that a debtor
failed to pay a debt or that a creditor voluntarily chose to

del ay collection and continue to performwork on behalf of the

3. ECOA does not contain a nunber of credit transactions in
whi ch a person nust extend credit within a particular period of
time in order to “regularly” extend credit.

4. Regulation B further explains that “[c]redit nmeans the right
granted by a creditor to an applicant to defer paynent of a debt,
i ncur debt and defer its paynent, or purchase property or
services and defer paynment therefor.” 12 C. F. R 8202.2(j).

v



debtor. The key el ement which nust be shown is whether, under

t he agreenent between the debtor and the creditor, the debtor has
a right to defer paynent of existing debt or to incur future debt
and defer paynent at its sole discretion.

Plaintiffs concede that the fee agreenents entered into
by defendants with their clients on their face did not grant
defendants’ clients a right to defer paynent of existing debt or
to incur future debt and defer its paynent. See Transcript of
July 12, 2000 Oral Argunent (doc. no. 41), p. 38. Plaintiffs
contend, however, under an estoppel theory, that defendants’
practice of continuing to performlegal services for clients who
have not paid their bills in full when due nodified the fee
agreenents and de facto granted defendants’ clients the right to
defer paynent of existing debt or to incur future debt and defer
its paynent.

Accordi ng to Pennsylvania contract |aw, “under an
est oppel concept, a contract may be nodified if either words or
actions of one party to the contract induce another party to the
contract to act in derogation of that contract, and the other
justifiably relies upon the words or deeds of the first party.”?®

Kreutzer v. Mnterey County Herald Conpany, 747 A.2d 358, 362

5. A contract also may be nodified “by a subsequent agreenent
which is supported by legally sufficient consideration . . . .~
Kreut zer, 747 A . 2d at 362. Plaintiffs, however, do not allege
t hat nDdification of the fee agreenents occurred t hrough a
subsequent agreenent, either oral or witten.

8



(Pa. 2000). Therefore, for estoppel to apply in this case,
plaintiffs would have to establish the absurd proposition that
defendants’ clients were induced to stop paying their bills in
full on atinely basis in reliance upon defendants’ conduct in
continuing to performlegal services on their behalf even after
their bills becanme due and were unpaid. Thus, since plaintiffs
can not show that defendants’ clients were induced by and relied
upon defendants’ conduct, the court concludes as a matter of |aw
t hat estoppel does not nodify the fee agreenents.

Plaintiffs also argue that by adding an interest charge
to the unpaid balance in the fee agreenents, defendants
“regul arly” extended “credit” to their clients. According to
plaintiffs, by doing so, defendants becane “creditors” under
ECOA. The court disagrees. The inposition of an “interest
charge” on any outstandi ng bal ance does not constitute the
extension of “credit” under ECOA because it does not grant the
debtor the right to defer paynent of debt. See 15 U S.C A
81691a(d) (defining “credit”). Nor is the interest applied to the
out st andi ng debt a charge assessed by the creditor for the use of
nmoney. Rather, the charge is a penalty for non-paynent. See

generally Pollice v. National Tax Funding, L.P., 2000 WL 1225773,

at *9 (3d Gr. Aug. 29, 2000)(explaining the practical difference

bet ween the inposition of interest and penalties).



Finally, plaintiffs have failed to show that defendants
extended “credit” to any clients other than plaintiffs wthin a
two (2) year period. Wile ECOA contains no m ni mum nunber of
credit extensions required for a person to “regularly” extend
credit, the court concludes as a matter of |aw that one extension
of credit over two (2) years does not constitute the “regul ar”
extension of credit.

Therefore, because plaintiffs have failed to raise a
genui ne issue of material fact as to whether defendants are
“creditors” subject to ECOA, defendants are entitled to judgnent
on plaintiffs’ ECOA claim?®

B. Plaintiffs' TILA daim

TILA is designed to address the ‘divergent and often
fraudul ent practices by which credit custonmers were apprised of

the ternms of the credit extended to them’ Smth v. Fidelity

Consuner Di scount Co., 898 F.2d 896, 898 (3d G r. 1990)(quoting

Johnson v. McCrackin-Sturman Ford, Inc., 527 F.2d 257, 262 (3d

Cr. 1975)). By enacting TILA, Congress sought “to assure a
meani ngf ul di scl osure of credit ternms so that the consuner wll
be able to conpare nore readily the various credit terns

available to himand avoid the uninformed use of credit, and to

6. Defendants raise several other argunents in opposition to
plaintiffs’ ECOA claim Gven the court’s disposition of
plaintiffs’ ECOA claim however, it is unnecessary to address
t hose argunents at this tine.

10



protect the consunmer against inaccurate and unfair credit billing
and credit card practices.” 15 U. S.C A 81601(a).~

Under TILA, a “creditor” is a “person who .

regularly extends . . . consuner credit. . . .” 15 U S C A
81602(f). “A person reqgularly extends . . . credit only if it
extended credit . . . nore than 25 tinmes . . . in the preceding
cal endar year . . . [or] the current calendar year.” 12 C F.R

8§226.2, n.1 (“Regulation Z"). Like ECOA, TILA defines “credit”
as “the right granted by a creditor to a debtor to defer paynent
of debt or to incur debt and defer its paynent.” 15 U S. C A
8§1602(e).

Because here, just as in plaintiffs’ ECOA claim
plaintiffs have failed to show that defendants have granted to
any clients other than plaintiffs the right to defer paynent of

existing debt or to incur future debt and defer its paynent,

7. Simlar to ECOA, “Congress has specifically designated the
Federal Reserve Board and staff as the primary source for
interpretation and application of truth-in-lending |aw.” Ford
Motor Credit Conpany v. Mlhollin, 100 S. C. 790, 797 (1980);
see also 15 U. S.C. A 81604(a) (“The Board shall prescribe

regul ations to carry out the purposes of this subchapter.”).

Also |ike the adm nistrative schene found in ECOA, pursuant to
its authority under TILA, the Federal Reserve Board (“the Board”)
has pronul gated a group of regul ati ons designed to inplenent TILA
call ed Regulation Z. The Suprenme Court has instructed that the
pronouncenents of the Board or its staff interpreting TILA and/or
Regul ation Z, when applicable, are to be “dispositive unless
[they are] denonstrably irrational.” Mlhollin, 100 S. C. at
797, 797 n. 9; see also Anderson Bros. Ford v. Valencia, 101 S
Ct. 2266, 2274 (1981)(citing Mlhollin).

11



defendants are likewi se entitled to judgnment on plaintiffs’ TILA

claim?®

V. CONCLUSI ON
Because they are not “creditors” subject to either

ECOA or TILA, defendants are entitled to judgnent on plaintiffs’

ECOA and TI LA cl ai ns.

An appropriate order foll ows.

8. Al of plaintiffs’ federal clains having been adjudi cat ed,
the court declines to exercise supplenental jurisdiction over
plaintiffs’ remaining state | aw cl ai ns.

12
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